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PLANNING 80 CODE
ADMINISTRATION

BARD OF APPEALS

Application No

Date Filed L
PC Agenda Date JzJgJ

SPECIAL EXCEPTION APPLICATION Property Posted

Legal Ad

In accordance with Chapter 24 Article VII Section 24 187 190 of the City Code

tJJC
if lb

PC Recommendation

BOA Hearing
5

0 107
Decision

Time Limit

SUBJECT PROPERTY

ADDRESS 3 t llo li

ZONING CLASSIFICATION 10

Date of Decision

Opinion Rendered

LOT BLOCK SUBDIVISION l0

APPLICANT JQ t1 u fUS TELEPHONE ltlo J 2bqllJ lb
ADDRESLB QL I tJr uJti t VLiJ I J llil

SPECIAL EXCEPTION TYPE

NATURE OF APPLICATION

Briefly describe application request referencing appropriate section of City Code

i 0S Jil
Jj L 1lliuL Il Q k r cR IYJ

S ehih S lo r A e l W lJ i vb Il

tU1Q I

List case numbers of all applications filed within the past three 3 years pertaining to any portion of subject property

SUBMISSION REQUIREMENTS

1 A written statement explaining the request to the Board of Appeals
2 Supporting documentation see list on reverse siele
3 Fees see separate schedule

I have read and complied with the su Ission requirements and affirm that all statements contained herein are true and correct

Date 4l P



SUBMISSION REQUIREMENTS
In a ordance with Chapter 24 Article VII Section 24 188 al of the City Code

An rlpplicilion for it special exceplon must go to the Planning Commission for a recommendation

1 0 A statement explaining in detail how the Special Exception is to be operaled including hours of operation numher of anticipated

employees occupants and clientele equipment involved and any special conditions or limitations which the wtitionef propOSES forthe

ddoption hy the Board of Appeals

2 0 Survey plats siteplans or other accurate drawings showing boundaries dimensions area topography and frontage of the properly
involved as well as the location and dimensions of all structures existing and proposed from the nearest property lines

o plans architectural drawings photographs elevations specifications of other detailed information depicting fully the exterior

dppfdrdnCe of the existing and proposed construction including parking and access exterior lighting and signs involved in the petition

4 0 Plans showing conformance with City Environmental Standards for Development Regulation Chapter 22 of the City Code and

additional landscape and lighting plan

5 0 Copy of official zoning vicinity map with a one thousand foot radius circle surrounding the subject property and other information to

indicate thegeneral conditions of useand existing improvements on adjoining and confronting properties loning map is availil ble from

the Planning dnd Code Administration

G 0 List of names and addresses of adjoining and confronting property ownersor occupants within two hundred feet of the suhject pMcel
Ifsuch property is a condominium cooperative or owned by a homeowners association the petitioner must provide their currenl address

and that of their resident agent Information can be researched in Planning and Code Administration

7 0 The lease rental agreement or contract to purchase by which the petitioner s legal right to prosecute the petition is established if the

petitioner is nol the owner of the property involved or the authorized agent of the owner

8 0 Applicable Master Plan maps reflecting proposed land use zoning and transportation together with dny other portions of the dPplicable
Master Plan deemed pertinent by the petitioner Available from the Planning and Code Administration

J 0 All additionalexhibits which the petitioner intends to introduce and or the identification of exhihits intended to be introduced at the puhlic

hearing

10 0 A summary of what the petitioner expects to prove including the names of petitioner s witnesses summaries of the testimony of expert
witness and the estimated time required for presentation of the applicant s case

11 0 All expert reports shall be filed at least fifteen 15 days prior to the public hearing

12 0 A list of names and addresses of persons whom you wish to notified of the public hearing other than adjacent property owner

13 0 Required fee

CRITERIA

In accordance with Chapter 24 Article VII Section 24 1 B9 b of the City Code

The BOMd of Appeals may grdnt a Special Exception if the proposed use

Is a permissible special exception within the zone and that the application therefor complies with all procedural requirements set

forth in the article

Complies with standards and requirements specifically set forth for such useas may be contained in this chilpter and the development
standards for the zone within which the intended use will be located

Will not bf detrimental to the use peaceful enjoyment economic value or development of surrounding properties or the general
neighborhood and will course no objectionable noise vibrations fumes odors dust toxicity glare or physical activity

Will be in harmony with the general character of the neighborhood considering population density design sCdle and hulk of my

proposed new structure or conversion of existing structures as well as the intensity and character of activity trilffir 1Od pMking
conditions and number of similar uses

Will be consistent with the Master Plan or other planning guides or capital programs for the physical development of the district

Will not advNsely affect the health safely security morals or general welfare of residents visitors or workers in the area

Will be served by adequate public services and facilities including police and fire protection water dnd sanitary sewer storm

dr linage public roads and other public improvements

When located in l residential 70ne where buildings or structures are to be construcled reconstructed or alterpd 5h111 whcnevpr

IHilClicdble havp the pxterior appearance of residential buildings and shdll have 5uildbhlandscaping screening or fencing
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MISCELLANEOUS PAYMENT RECPT 38278
CITY OF GAITHERSBURG
31 SOUTH SUMMIT AVE
GAITHERSBURG MD 20877 2098

DATE 04 09 07
CLERK mfullert
OUSTOMER

PARCEL

TIME 13 02
1

CHG MISC OTHER MISCELLAN 4000 00

REVENUE
1 100 441300 4000 00

ZONING SUBDIVISION FEES
REF1 415 RUSSEL REF2 LAVE

CASH
001 101000 CASH BANK OF

4000 00 PAID AMT

400 PAID BY NAME
CLEARWIRE PAY METHOD

CHECK
00062347

AMT TENDERED
AMT APPLIED
CHANGE

4000 00
4000 00
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NETWORK

BUILDING
CONSULTING LLC

April 25 2007

City of Gaithersburg
Planning Code Administration
31 South Summit Avenue

Gaithersburg MD 20877

ATTN Caroline H Seiden Planner

RE Clearwire US LLC

MD WSHOIO

415 Russell Ave

Zone R 90

Dear Ms Seiden

Pursuant to Sections 24 167A D I and 24 1 67A D 2 of the Gaithersburg Zoning Ordinance Clearwire
seeks a Special Exception from the Planning Commission and the Board ofZoning Appeals for the
proposed telecommunications installation as described herein The proposed installation is critical to

Clearwire s goal of providing state of the art coverage and capacity in the vicinity of the Russell Ave and
Route 355

SITE HISTORY

Nextel Communications was approved for a special exception to mount twelve 12 rooftop antenna panels
on the roofof 415 Russell Avenue Gaithersburg Maryland The special exception was adopted
unanimously by the Board of Appeals ofthe City of Gaithersburg on the May 14 1998

SITE DESCRIPTION

Clearwire proposes to install a rooftop telecommunications installation consisting of four 4 antennas flush
mounted on the rooftop ofthe 131 foot building at 415 Russell Ave The antennas wiII not extend beyond
the tops of the rooftop structures and will be painted to match the structures to which they are mounted
The associated radio equipment will be located within the penthouse of the building

The flush mounted antennas will not be visually distinct from existing rooftop telecommunications equipment
By locating our facilities on this existing structure Clearwire s installation wiII have minimal visual impact on

the surrounding area and wiII avoid the construction ofnew structures Clearwire plans to use Stella Doradus
SD9890 antenna measuring 36 x 6 x 5 The proposed equipment cabinet which wiII contact

communications equipment connecting the proposed antennas to the larger Clearwire network will be placed
within the penthouse ofthe building



Clearwire will lease space from Ashbury Methodist Home Inc for the proposed site A copy of the redacted
lease agreement has been included for you records Attached please find a statement signed by the Ashbury
Methodist Home Inc allowing Clearwire to file for zoning approval for a telecommunications facility at this

parcel

The proposed site will operate continuously but will not require any employees or occupants The site will be
maintained with monthly visits by Clearwire to ensure proper operation

RADIO FREQUENCY NEED FOR PROPOSED SITE

Clearwire is seeking to expand its wireless broadband network into this market The accompanying plots were

prepared to show what the proposed network coverage would be with and without this site The light green
areas show the proposed coverage areas As the accompanying plots show Clearwire s service in the vicinity
of site lOd is sporadic at best without the proposed site The proposed site would alleviate this deficiency

CONFORMANCE WITH ZONING ORDINANCE

We respectfully submit that the proposed site is in conformance with applicable provisions of the Gaithersburg
Zoning Ordinance Those provisions are as follows

Sec 24 167A Satellite television antennas and towers poles antennas and or other structures intended

for use in connection with transmission or receipt of radio or television signals and or

telecommunications facilities
D Telecommunications facilities

1 Standards when allowed aspermitted use The following standards apply in those zones in which
telecommunications facilities are allowed as apermitted use

a An antenna and a related unmanned equipment building or cabinetmay be installed on a rooftop
of buildings onprivately owned land which are at least thirty 30 feet in height An antenna may be
mounted on the wall of a buildingfacing the rear lot line at a height of at least thirty 30 feet An
antenna may not be mounted on the rearwall of a building on a through lot A telecommunications
facility antenna must not be mounted on the facade ofany building designed or used as a onefamily
residential dwelling

The building on which the proposed site will be located is at least 30 feet in height and our antennas will be
mounted well above 30 feet The building on which the proposed site will be located is not a one family
residential dwelling

An unmanned equipment building or cabinet may be located on the roofof a buildingprovided it and
all other roof structures do not occupy more than twenty five 25 percent of the roofarea Unmanned
equipment buildings or cabinets that increase the roofcoverage ofall roofstructures to occupy more

than twenty five 25 percent of the roof area may be approved by the board ofappeals as a special
exception in accordance with subsection 2 of this section

As shown on the attached drawings the proposed equipment cabinet is being place inside the building s

penthouse As a result the proposed site does not occupy more than twenty five 25 percent of the roof area

b Telecommunications antennas may be attached to a free standing monopole onprivately owned
land A free standing monopole including antenna structure for a telecommunications facility is
permitted up to one hundred ninety nine 199 feet in height with a set back ofone foot for every foot
of heightfrom all adjoining residentially zonedproperties and a set back of one half 12 foot for
every foot of heightfrom adjoining non residentialproperties



Clearwire respectfully submits that this subsection does not apply to our proposed rooftop facility

c An unmanned equipment building or cabinet included aspart ofa telecommunications facility on

privately owned land must not exceedfive hundred sixty 560 square feet and twelve 12 feet in

height Any such equipment building or cabinet must be so locatedas to conform to the applicable set

back standards of the zone in which the property is classified

As described above our cabinet is being placed inside of the building and does not exceed five hundred sixty
560 square feet or twelve 12 feet in height

d Publicproperty
i A private telecommunications facility may be located onpublicproperty or attached to an

existing structure ownedor operated by the City of Gaithersburg and shall be apermitted use in all
zones The use of any property owned or operated by the city shall be at the discretion of the city
council and shall not be subject to the same conditions and requirements as are applicable to such

facilities onprivately ownedproperty The city councilmay but is not required to hold apublic
hearing prior to its decision to allow the use ofproperty owned or under the control of the city
ii A private telecommunications facility may be located onpublicproperty ofor attached to an

existing structure owned or operated by a county state federal or other non city governmental agency
or on the property ofan independent fire department or rescue squad subject to the same conditions
and requirements as are applicable to such facilities on privately ownedproperty

Clearwire respectfully submits that this subsection does not apply to the proposed site on private property

e Allsuch antennas shall be located and designed so as to minimize visual impact on surrounding
properties andfrom public streets

As shown in the enclosed drawings the proposed antennas are located and designed so as tominimize visual

impact on surrounding properties and from public streets

f No signs are permitted in connection with any telecommunications facility
g No lights arepermitted on any monopole or antenna unless required by the federal

communications commission the federal aviation administration or the city

Clearwire will not attach any signs or lights to the proposed site

h Allmonopoles erected aspart ofa telecommunications facility must maintain at least three 3
telecommunications carriers provided however that a monopole or other support structure designed
or engineered to accommodate less than three 3 telecommunications carriers may bepermitted by
special exception when approved by the board ofappeals
i No more than one monopole is permitted on a lot or parcel of land and no two 2 monopoles

may be located within one thousand 1 000 feet of each other in any zone in which such facilities are

permitted uses In any such zone more than one monopole may bepermitted on a lot orparcel and two
2 or more monopoles may be located within one thousand 1 000 feet of each other by special

exception approvedby the boardof appeals A special exception topermit either the location ofmore
than one monopole on a lot or parcel or two 2 or more monopoles within one thousand 1 000 feet
of each other may only be approved by the board ofappeals if the applicant establishes that existing
telecommunications facilities serving the same service area have no additional capacity to include the

applicant s antenna or that co location on an existing monopole is technically impractical and that

engineering criteria establish the needfor the requested facility In addition any such application must

comply with all of the other standards and requirements applicable to special exceptions for
telecommunications facilities



Clearwire respectfully submits that this subsection does not apply to our proposed rooftop facility

j Every free standing monopole or support structure and any unmanned equipment building or

cabinet associated with a telecommunications facility must be removed at the cost ofowner of the

facility when the telecommunications facility is no longer in use by any telecommunication carrier

Clearwire will remove any equipment buildings at its cost when the telecommunications facility is no longer in
use

2 Standards and requirements applicable to special exceptions for telecommunications facilities
a An application for a special exception for a telecommunication facility may be approved by the

board of appeals ifthe board finds that
1 Complies with all of the standards contained in section 24 167A D 1

As described above Clearwire submits that its proposed site complies with all standards contained in section
24 167A D 1

2 The location selected is necessary for the public convenience and service

As discussed in the Radio Frequency Need for the Proposed Site above Clearwire submits that the proposed
site is necessary for coverage and capacity for the proposed network in the Gaithersburg area

3 The location selected is not in an area in which there is an over concentration offreestanding
monopoles towers or similar structures

Admittedly the proposed site already houses the facilities of other wireless carriers That said the proposed
co location on an existing structure avoids the construction of a new tower and does not lead to an over

concentration of freestanding structures

4 The location selectedfor a monopole is more than three hundred 300 feet from either the
nearest boundary ofa historic district or more than three hundred 300 feet from the nearest

boundary of the environmental setting of a historic resource that is not within a historic district
5 The location selectedfor a monopole is suitable for the co location ofat least three 3

telecommunication antennas and related unmanned cabinets or equipment buildings and the facility is
designed to accommodate at least three 3 antennas The holder ofaspecial exception may not refuse
to permit the co location of two 2 additional antennas and related equipment buildings or cabinets
unless co location is technically impractical because ofengineering and because it will interfere with
existing service The refusal to allow such co location without just cause may result in revocation of
the special exception

Clearwire respectfully submits that this subsection does not apply to our proposed rooftop facility

6 In the event a telecommunications facility isproposed tobe located on a rooftop or structure the
board of appeals mustfind that the building is at least thirty 30 feet in height in any multifamily
residential zone or non residential zone and fifty 50 feet in height in anyone family residential zone

Rooftop telecommunications facilities may not be located on a one family residence

The building on which the proposed site will be located is 131 feet in height and exceeds the minimum height
requirements The building on which the proposed site will be located is not a one family residential dwelling



7 In the event a telecommunications antenna is proposed to be located on thefacade of a building
the board ofappeals must find that it is to be located at a height at least thirty 30 feet on a building
located in amultifamily residential zone or non residential zoneand at aheight greater than fifty 50

feet in anyonefamily residential zone A telecommunications antenna must not be mounted on the

facade of a one family residence

Our antennas will be mounted well above 30 feet The building on which the proposed site will be located is
not a one family residential dwelling

8 In any residential zone the board of appeals must find that the equipment building or cabinet
does not exceedfive hundred sixty 560 squarefeet and twelve 12 feet in height and is faced with
brickor other suitable material on all sides and that the facades are compatible with the other

building or buildings located on the lot orparcel Equipment buildings and cabinets must be

landscaped to provide a screen of at least three 3 feet The board may require that monopoles 1 be

camouflaged 2 beplaced within apart of an existing structure or 3 be constructed in such a way
that the monopole appears to be part ofan existing structure

Clearwire respectfully submits that this subsection does not apply to the proposed site the equipment is being
placed within the building

9 The board must further find that any equipment building or cabinet is located in conformity to

the applicable set back standards of the zone

The proposed equipment cabinet is located within the existing building

10 The board must find that the addition of an equipment building or cabinetproposed to be
located on the roofofa building in combination with all other roof structures does not create the

appearance of an additional story and does not increase the roofcoverage by more than an additional
ten 10 percent The board must also find that the structure is not visually intrusive

As described above the proposed rooftop facility will not create the appearance ofan additional story and it
will not increase the roof coverage by more than an additional ten 10 percent We would also submit that the

proposed rooftop equipment is not visually intrusive especially in light of the existing telecommunications
facilities already in place on this rooftop

11 The board must also find that afree standing monopole or other support structure is proposed
to hold no less than three 3 telecommunications carriers The board may approve a monopole or

other support structure with fewer than three 3 telecommunications carriers ifthe applicant
establishes that a existing telecommunications facilities serving the same service area have no

additional capacity to include the applicant s antenna or b the applicant establishes that co location
on an existing monopole is technically impractical and that engineering criteria establish the needfor
the requested facility and the approval ofthe application will not result in an over concentration of
similar facilities in the surrounding area

b Area requirements
1 The minimumparcel or lot area is sufficient to accommodate the location requirements for the

monopole or other support structure as hereinafter set forth in subsection c

2 In no event may the minimumparcel or lot area be less than the lot area requiredfor the zone in
which the monopole or support structure is located
3 For the purpose ofthis section the location requirement is measured from the base of the

monopole or other support structure to the perimeter property line
4 The board ofappeals may upon request of the applicant reduce the location requirement tonot

less than the building set backfor the applicable zone provided the board makes the additional finding



that the reduced location requirement results in a less visually obtrusive location for the monopole or

other support structure In making that additional finding the board shall consider the heightof the

structure topography existing vegetation planned landscaping the impact on adjoining and nearby
residential properties ifany and the visibility of the monopole or other support structure from
adjacent streets

c Location requirements for structures A monopole or other support structure must be located as

follows
1 In residential zones a distance of one footfrom the property line for every foot of height of the

monopole or other support structure

2 In non residential zones monopoles and other support structures must be located at a distance

of one half 1 2 foot from the property line of adjacent non residentially zonedproperty for every foot
of height of the monopole or other support structure Such structures must be located a distance of one

footfrom the property line of adjacent residentially zonedproperty for every foot of height of such
structure

Clearwire respectfully submits that this subsection does not apply to our proposed rooftop site

d Signage No signs arepermitted in connection with the establishment ofa telecommunications

facility
e Lights No lights or other illumination devices arepermitted on a monopole or other support

structure unless required by the federal communications commission the federal aviation

administration or the board

ft Removal of telecommunications facilities Every free standing monopole or support structure and

any unmanned equipment building or cabinet associated with a telecommunications facility must be
removed at the cost of owner of thefacility when the telecommunications facility is no longer in use by
any telecommunication carrier

Due to the extensive andprolonged review by regulatory agencies of applications for licenses to

operate commercial radio or television broadcasting stations the establishment ofsuch use may be
initiated for up to five 5 years from the date of the decision of the city council or from the date of a

final decision of any appeal filed therefrom Appeals may befiled to any decision of the city council
under this subsection C ofsection 24 167A in the same manneras provided generally from appeals
to decisions of the board of appeals under section 24 193 of this Code

Clearwire will not attach any signs or lights to the proposed installation We promise to remove all equipment
associated with this facility at our cost when the facility is no longer in use

In support of this application attached please find the following supplemental materials

a Zoning map with circle showing approximate search area for this site

b Agency statement on Clearwire letterhead

c Zoning drawings
d Letter of authorization signed by property owner and
e Propagation maps showing site names

If you have any questions or need further information please contact me at 410 712 7092 Ext 1083
Thank you for you assistance with this submission

Sincerely

Adam R Knubel

Zoning Manager
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CITY OF GAITHERSBURG
31 South Summit Avenue

Gaithersburg Maryland
301 258 6330

BOARD OF APPEALS
RESOLUTION APPROVING

AN APPLICATION REQUESTING A SPECIAL EXCEPTION TO ERECT
A TELECOMMUNICATIONS FACILITY CONSISTING OF TWELVE 12
ANTENNA PANELS IN THE R 90 MEDIUM DENSITY RESIDENTIAL

ZONE AS ALLOWED BY SECTION 24 29 5 OF THE ZONING ORDINANCE
CHAPTER 24 OF THE CITY OF GAITHERSBURG CODE AT 415 RUSSELL
AVENUE PARCEL D ASBURY METHODIST VILLAGE GAITHERSBURG

MARYLAND

A 477

OPINION

P

This matter has come before the Board of App als as a special exception request f9ra telecommunications facility consisting of twelve 12 antenna panels on a roof of an

existing building The Board s authority in these matters is provided pursuant to Article
66B Section 4 07 of the Annotated Code of the State of Maryland and Section 24 187 b
of the Zoning Ordinance 01apter 24 of the City of Gaithersburg Code which authorizes
the Board to hear and decide only those special exceptions as the Board of Appeals is
specifically authorized to pass on by the terms of this O1apter This case concerns a

request for the approval of a telecommunications facility consisting of twelve 12 antenna
panels on the roof of 415 Russell Avenue Asbury Village Gaithersburg Maryland in the
R 90 Medium Density Residential Zone Tax Account 9 201 02890617

Operative Facts

In 1998 the Mayor and Oty Council ofGaithersburg approved Ordinance 0 21 98 which
allows telecommunication facilities subject to requirements to be permitted by special
exception Section 24 29 5 in the R 90 Zone The purpose of a use by special exceptionis to allow the Board of Appeals to prescribe appropriate conditions and limitations on
these uses

The application and exhibits were filed by Jody Kline Esquire on behalf of Nextel
Communications of the Mid Atlantic Inc and Asbury Methodist Village Inc on March
27 1998 The application requested a special exception to mount twelve 12 rooftopantenna panels on the roof of 415 Russell Avenue Gaithersburg Maryland



In accordance with Section 24 188 d the Planning Commission reviewed the

special exception request at their April 15 1998 regularly scheduled meeting Following

testimony from Mr Kline the Planning Commission analyzed the subject request and

recommended approval of the application to the Board of Appeals

The public hearing washeld by the Board of Appeals on Thursday May 14 1998

at7 30 p m atOty Hall Notice of the public hearing waspublished in the April 15 1998

issue of the Gaithersburg Gazette the property wasproperly posted and notice of public
hearing was sent to the applicants and surrounding property owners on April 29 1998

The Board reviewed 28 exhibits induding the Applicant s summary of proof and

statement the lease agreement the antenna location plan and specifications propagation
maps the recommendation of the Planning Commission photographs of the equipment
superimposed on the building and a staff draft resolution of approval Argument on

behalf of the applicant was presented by Mr Kline Testimony was given by Ms Linda

Wong a radio frequency engineer concerning the operation of the telecommunications

facility and it conformance to the standards for approval of the requested use A letter was

submitted from Lynn C O Conner Executive Director Asbury Methodist Village Inc

verifying that the facilities would be removed when it is no longer in use There wasno

testimony in opposition to the subject request Following the testimony and arguments
the Board closed the record

Relevant Statutory Provisions

The following statutory provisions from the Oty Zoning Ordinance Chapter 24 of

the City of Gaithersburg Code are among the provisions which define the nature and

extent a special exception which may be granted by this Board and the criteria upon which

they may be approved

I I I

DIVISION 2 R 90 ZONE MEDIUM DENSITY RESIDENTIAL

I I I

Sec 24 29 Uses permitted by special exceptions

I I I

5 Telecommunications facilities subject to requirements of Section 24 167A C 2

2 A 477



Section 24 167A Satellite television antennas and towers poles antenna and lor

other structures intended for use in connection with transmission

or receipt of radio or television signals or a and telecommunications

facilities

C Telecommunications facilities

I 1 Standards when allowed as permitted use

The following standards apply in those zones in which telecommunications facilities

are allowed as a permitted use

a An antenna and a related unmanned equipment building or cabinet may be

installed on a rooftop of buildings on privately owned land which are at

least 30 feet in height An antenna may be mounted on the wall of a building
facing the rear lot line at a height of at least 30 feet An antenna may not be

mounted on the rear wall of a building on a through lot A

telecommunications facility antenna must not be mounted on the facade of

any building designed or used as a one family residential dwelling An

unmanned equipment building or cabinet may be located on the roof of a

building provided it and all other roof structures do notoccupy more than

25 of the roof area Unmanned equipment buildings or cabinetthat

increase the roofcoverage of all roof structures to occupy more than 25 of

the roof area may be approved by the board of appeals as a special exception
in accordance with Sub section 2 of this Section

b Telecommunications antennas may be attached to a free standing monopole
on privately owned land A free standing monopole including antenna

structure for a telecommunications facility is permitted up to 199 feet in

height with a set back of one foot for every foot of height from all adjoining
residentially zoned properties and a set back of one half foot for every foot

of height from adjoining non residential properties

c An unmanned equipment building or cabinet included as part of a

telecommunications facility on privately owned land must not exceed 560

square feet and 12 feet in height Any such equipment building or cabinet

must be so located as to conform to the applicable set back standards of the

zone in which the property is classified

3 A 477



d Public Property A private telecommunication facility may be located

public property or attached to an existing structure owned or operated
the Oty or by a county state federal or other governmental agencies subject
to the same conditions and requirements as are applicable to such facilities

on privately owned property In addition the use of any property owned by
the City of Gaithersburg shall be at the discretion of the City Manager A

private telecommunications facility may be located on the property of an

independent fire department or rescue squad subject to the same

requirements as are applicable toprivate property

e All such antennas shall be located and designed so as to minimize visual

impact on surrounding properties and from public streets

f No signs are permitted in connection with any telecommunications facility

g No lights are permitted on any monopole or antenna unless required by the

Federal Communications Commission the Federal Aviation Administration

or the City

h All monopoles erected as part of a telecommunications facility must

maintain at least three telecommunications carriers provided however that

a monopole or other support structure designed or engineered to

accommodate less than three telecommunications carriers may be permitted
by special exception when approved by the Board of Appeals

I No more than one monopole is permitted on a lot or parcel of land and no

twomonopoles may be located within 1000 feet of each other in any zone in

which such facilities are permitted uses In any such zones more than one

monopole may be permitted on a lot or parcel and two or more monopoles
may be located within 1 000 feet of each other by special exception approved
by the Board of Appeals A special exception to permit either the location of

more than one monopole on a lot or parcel or two or more monopoles within

1 000 feet of each other may only be approved by the Board of Appeals if the

applicant establishes that existing telecommunications facilities serving the

same service area have no additional capacity to include the applicant s

antenna or that colocation on an existing monopole is technically impractical
and that engineering criteria establish the need for the requested facility In

addition any such application must comply with all of the other standards

and requirements applicable to special exceptions for telecommunications

facilities

4 A 477



ii

i

I

II j Every free standing monopole or support structure and any unmanned

equipment or cabinet associated with a telecommunications facility must be

removed at the cost of owner of the facility when the telecommunications

facility isno longer in use by any telecommunication carrier

2 Standards and requirements applicable to special exceptions for

telecommunications facilities

a An application for a special exception for a telecommunication facility may
be approved by the board of appeals if the board finds that

1 Complies with all of the standards contained in Section 167A C 1

2 The location selected is necessary for the public convenience and

service

3 The location selected is not in an area in which there is an over

concentration of freestanding monopoles towers or similar structures

4 The location selected for a monopole is more than 300 feet from either

the nearest boundary of a historic district or more than 300 feet from

the nearest boundary of the environmental setting of a historic

resource that isnotwithin a historic district

5 The location selected for a monopole is suitable for the co location of

at least three 3 telecommunication antennas and related unmanned

cabinets or equipment buildings and the facility is designed to

accommodate at least three 3 antennas The holder of a special
exception may not refuse to permit the co location of two additional

antennas and related equipment buildings or cabinets unless

colocation is technically impractical because of engineering and

because it will interfere with existing service The refusal to allow

such co location without just cause may result in revocation of the

special exception

6 In the event a telecommunications facility is proposed to be located

on a rooftop or structure the board of appeals must find that the

building is at least 30 feet in height in any multi family residential

zone or non residential zone and 50 feet in height in anyone family
residential zone Rooftop telecommunications facility may not be

located on a one family residence
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8

In the event a teleco mications antenna is proposed t be locatedf1
on the facade of a buildmg the Board of Appeals must fmd that ItlSW

to be located at a height at least 30 feet on a building located in a

multi family residential zone or non residential zone and at a height
greater than fifty 50 feet in anyone family residential zone A

telecommunications antenna must not be mounted on the facade of

a one family residence

In any residential zone the board of appeals must find that the

equipment building or cabinet does not exceed 560 square feet and 12

feet in height and is faced with brick or other suitable material on all

sides and that the facades are compatible with the other building or

buildings located on the lot or parcel Equipment buildings and

cabinets must be landscaped toprovide a screen of at least three feet

The Board may require that monopoles 1 be camouflaged 2 be

placed within a part of an existing structure or 3 be constructed in

such a way that the monopole appears to be part of an existing
structure

9 The board must further find that any equipment building or cabinet

is located in conformity to the applicable set back standards of the

zone

10 The board must find that the addition of an equipment building or

cabinet proposed to be located on the roof of a building in

combination with all other roof structures does not create the

appearance of an additional story and does not increase the roof

coverage by more than anadditional 10 percent The board must also

find that the structure isnot visually intrusive

11 The board must also find that a free standing monopole or other

support structure is proposed to hold no less than three

telecommunications carriers The board may approve a monopole or

other support structure with fewer than three telecommunications

carriers if the applicant establishes that a existing
telecommunications facilities serving the same service area have no

additional capacity to include the applicant s antenna or b the

applicant establishes that co location on an existing monopole is

technically impractical and that engineering criteria establish the need

for the requested facility and the approval of the application will not

result in an over concentration of similar facilities in the surrounding
area
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b Area requirements

1 The minimum parcel or lot area is sufficient to accommodate the

location requirements for the monopole or other support structure as

hereinafter set forth in subsection C

2 In no event may the minimum parcel or lot area be less than the lot

area required for the zone in which the monopole or support
structure is located

3 For the purpose of this section the location requirement is measured

from the base of the monopole or other support structure to the

perimeter property line

4 The board of appeals may upon request of the applicant reduce the

location requirement to not less than the building set back for the

applicable zone provided the board makes the additional finding
that the reduced location requirement results in a less visually
obtrusive location for the monopole or other support structure In

making that additional finding the board shall consider the height of

the structure topography existing vegetation planned landscaping
the impact onadjoining and nearby residential properties if any and

the visibility of the monopole or other support structure from

adjacent streets

c Location Requirements for structure A monopole or other support structure

must be located as follows

1 In residential zones a distance of one foot from the property line for

every foot of height of the monopole or other support structure

2 In non residential zones monopoles and other support structures

must be located at a distance of one half foot from the property line

of adjacent non residentially zoned property for every foot of height
of the monopole or other support structure Such structures must be

located a distance of one foot from the property line of adjacent
residentially zoned property for every foot of height of such structure

d Signage No signs are permitted in connection with the establishment of a

telecommunications facility
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e Lights No lights or other illumination devices are permitted on a monopole
or other support structure unless required by the Federal Communications

Commission the Federal Aviation Administration or the board

f Removal of Telecommunications facilities Every free standing monopole or

support structure and any unmanned equipment building or cabinet

associated with a telecommunications facility must be removed at the cost

of owner of the facility when the telecommunications facility is no longer in

use by the telecommunication carrier

ARTICLE VII Board of Appeals

Sec 24 187 Powers and duties

The board of appeals shall have the following functions powers and duties

b Special Exception To hear and decide only those special exceptions as the

board of appeals is specifically authorized to pass on by the terms of this chapter

The board of appeals is empowered to prescribe appropriate conditions and

limitations upon the approval of special exceptions Special exceptions approved by the

board shall be implemented in accordance with the terms and or conditions set forth in

the board s decision and shall include the requirement that the petitioner shall be bound

by all of his testimony and exhibits of record the testimony of his witnesses and

representations of his attorneys to the extent that such evidence and representations are

identified in the board s opinion approving the special exception Violation of such

conditions and limitations shall be deemed a violation of this chapter and further shall

constitute grounds for revocation of such special exception

The board of appeals shall prescribe a time limitwithin which the use for which the

special exception is required shall be commenced or completed Failure to begin or

complete or both such action within the time limit set shall void the special exception
unless otherwise extended by the board
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Sec 24 189 Findings required

I I
I

b Special exceptions A special exception may be granted when the board of I

appeals finds from the evidence of record that the proposed use

1 Is a permissible special exception within the zone and that the

application therefor complies with all procedural requirements set forth in this article

2 Complies with all standards and requirements specifically set forth

for such use as may be contained in this chapter

3 Will not be detrimental to the use peaceful enjoyment economic value

or development of surrounding properties or the general neighborhood and will cause no

objectionable noise vibrations fumes odors dust toxicity glare or physical activity

4 Will be in harmony with the general character of the neighborhood
considering population density design scale and bulk of any proposed new structure or

conversion of existing structures as well as the intensity and character of activity traffic

and parking conditions and number of similar uses

5 Will be consistent with the master plan or other planning guides or

capital programs for the physical development of the district

6 Will not adversely affect the health safety security morals or general
welfare of residents visitors or workers in the area

7 Will be served by adequate public services and facilities including
police and fire protection water and sanitary sewer storm drainage public roads and

I other public improvements and

8 When located in a residential zone where buildings or structures are

tobe constructed reconstructed or altered shall whenever practicable have the exterior

appearance of residential buildings and shall have suitable landscaping screening or

fencing

Findings and Conclusions

Based on the appellants binding testimony and evidence of record the Board finds

that the application proposes to use rooftop camouflaged telecommunication antennae

designed to blend with the materials and the colors of the structure The location of the
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antennae is within the R 90 Medium Density Residential Zone and is allowed by special4
exception as stated in Section 24 29 5 of the Zoning Ordinance Chapter 24 of the Cityl
Code

The applicant has shown that the building height of the multi family
structure of 415 Russell Avenue is approximately 99 feet not including the penthouse and

the proposed use will not include rooftop equipment buildings or cabinets The

equipment which is located in the building will comply with the requirements of the

statute The unmanned equipment for these antennae is located within the building The

antennae will be mounted and painted in order toblend into the existing architecture of

the building and to ensure compatibility with the exterior design and character of the

building in order to camouflage the antennae The propagation maps have shown that

location selected will enhance the coverage for public convenience and service and fill a

hole within the system of the provider

The Board finds that the applicant has proved that the application is permissible by
Section 2429 5 and that it complies with the procedural requirements set forth in Article

VII of the Zoning Ordinance provided for the review of special exceptions by the Board

of Appeals The applicant has shown compliance with the standards and requirements
specifically set forth for telecommunication facilities in Sections 24167A C 1 and 2 as

discussed in the preVious paragraph The proposed use is consistent with the master plan
of Neighborhood One in which this property is located

The testimony of the applicant s representatives has shown that such use will not

be detrimental to the use peaceful enjoyment economic value or development of

surrounding properties or the general neighborhood and will cause no objectionable
vibrations fumes odors dust toxicity glare or physical activity The testimony has

shown that the frequencies of the equipment are in the 806 to 821 MHZ range to receive

and in the 851 to866 MHZ rage for transmitting These frequencies will not interfere with

other transmissions in the area The transmit antennae will emit no more than 85 watts of

effective radiation power per channel The applicant has shown that this usewill also not

adversely affect the health safety security morals or general welfare of residents visitors

or workers in the area

Because the proposed telecommunication facilities are to be blended into the

materials and colors of the building which is 99 feet in height on an elevation which is

approximately 20 feet above the street level of the adjoining streets the applicant has

shown that this application is in harmony with the general character of the neighborhood
in relation to the design and scale of the antennae This will also maintain the residential

appearance of the building and not require additional landscaping screening or fencing
Because the use will only require monthly maintenance checks consisting of one vehicle

this usewill not impact the traffic or parking conditions within the neighborhood The

10 A 477



existing multi family building is already served by adequate public services and facilities

and the proposed use will not increase the need for more services

In conclusion the Board of Appeals has found that the petitioner has submitted

sufficient evidence and testimony for the approval of a telecommunications facility
consisting of 12 antenna panels at 415 Russell Avenue Asbury Methodist Village
Gaithersburg Maryland The applicant has shown compliance with Sections 24

167A C 1 and 2 and 24 189 b subject to the following condition

1 The equipment for this facility will be removed by Nextel if not used for a

period of six 6 months

RESOL UTION

NOW THEREFORE BE IT RESOLVED by the Board of Appeals of the City of

Gaithersburg on the 14th day of May 1998 that Case A 477 the petition of Jody S Kline

Esquire for Nextel Communications of the Mid Atlantic requesting a special exception for

a telecommunications facility in the R 90 Medium Density Residential Zone on the roof

of 415 Russell Avenue Gaithersburg Maryland be APPROVED with the conditions stated

above in the Findings and Conclusions

Adopted unanimously by the Board of Appeals of the City of Gaithersburg on the

14th day of May 1998 Messrs Kaye Knoebel Harris and Levy and Mrs Levin being
present and voting in favor of the action

v
Marsha D Levin Vice Chair
Board of Appeals

THIS IS TO CERTIFY that the foregoing
Resolution was adopted by the City of

Gaithersburg Board of Appeals in

public meeting assembled on the 14th

day of May 1998

1nWfcM
Trudy M W Schwarz Plann
Chief Staff Liaison to the Board of Appeals
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COMiVIUNICATION SITE LEASE AGREEMElBUILDING

TIns COMMUNICAnON SITE LEASE AGREEMENT Agreement dated and is effective as of
January 10 2007 is between Oearwire us LLC a Nevada limited liability company Clearwire or Tenant and
Asbury Atlantic Inc dba Asbury Methodist Village OwiJer or Landlord

1 1

For good and valuable consideration the receipt and sufficiency ofwhich are hereby acknowledged the
parties hereto agree as follows

1 Pises Landlord owns a parcel ofland Landand a building Building located in
the City of Gaithersburg County of Montgomery State of Maryland commonly known as 415 Russell Avenue

Gaithersburg Maryland 20877 APN 02890617 The Building and the Land are collectively referred to herein as
the Property The Land is more particularly descnbed in Exhibit A annexed hereto Subject to the provisions of
Paragraph 2 below Effective DateDue Diligence Period Ownerhereby leases to Clearwire and Clearwire leases
from Owner approximately forty nine 49 square feet of space additional space adjacent to andlor
on the roof of the Building and cable tray conduit and riser space and all other access and utility easements

necessary or desirable therefore collectively Premises as may be described generally in Exhibit B annexed
hereto

2 Effective DatelDue Dilieence Period This Agreement shall be effective on the date of full
execution hereof Effective Date Beginning on the Effective Date and continuing until the Term
Commencement Date as defined in Paragraph 4 below Due Diligence Period Clearwire shall only be permitted
to enter the Property for the limited purpose ofmaking appropriate engineering and boundary surveys inspectionsand other reasonably necessary investigations and signal topographical geotechnical structliraJ and environmental
tests collectively Investigations and Tests that Oearwire may deem necessary or desirable to determine the
physical condition feasibility and suitability of the Premises In the event that Clearwire deterruines during the Due
Diligence Period that the Premises arenotappropriate for Clearwire s intended use or if for any other reason orno
reason Clearwire decides not to commence its tenancy of the Premises then Clearwire shall have the right to
terminate this Agreement without penalty upon written notice to Owner at any time during the Due Diligence Period
and prior to the Term Commencement Date OWller and Clearwire expressly acknowledge and agree that
Clearwire s access to the Property during this Due Diligence Period shall be solely for the limited purpose of

orrning the Investigations and Tests and that Clearwire shall not be considered an owner or operator of anyportion ofthe Property and shall have no ownership or control of any portion of the Property except as expresslyprovided in this Paragraph 2 prior to the Term Commencement Date

3 Use The Premises may be used by Tenant for any lawful activity in connection with the
provisions of wireless communications services including without limitation the transmission and the reception ofradio communication signals and the construction maintenance and operation of related communications facilitiesLandlord agrees at no expense to Landlord to cooperate with Tenant in making application for and obtaining all
licenses permits and any and all other necessary approvals that may be required for Tenant s intended use of thePremises

4 Term The term of this Agreement shall commence upon the date Tenantbegins Construction ofthe Tenant Facilities as defined in Paragraph 6 below or eighteen 18 months following the Effective Datewhichever first occurs Term Commencement Date and shall terminate on the fifth anuiversary of the Term
Commencement Date Term unless otherwise terminated as provided herein Tenant shall have the right to
extend the Term for five 5 successive five 5 year periods Renewal Terms on the same tenns and conditions
as set forth herein This Agreement shall antomatically be extended for each sUccessive Renewal Term unlessTenant notifies Landlord of its intention not to renew at least thirty 30 days prior to commencement of thesucceeding Renewal Term

5 Rent Within fifteen 15 business days following the Term CommencementDate and on the first day ofeach month thereafter Tenant shall payto Landlord as ren

per month Rent Rent for any fractional month at the beginning oratthe end ofthe Term or Renewa Term shall beprorated Rentshall be increased on each anuiversary oftheCommencement Dateby an amount eqnal to llPf the Rent for the previous yearAs additional consideration for signing this A eement Tenant shall pay to Landlord a signing bonus in the amountof
This signing bonus shall be payable within thirty30 business ys er oth Tenant and Landlord have executed and delivered this Agreement Tenant shall onlyhave the obligation to pay this signing bonus if LaDdlord has fully and properly executed this Agreement anddelivered it to Tenant onor before January 19 2006 Rent shall be payable to Landlord at 2 J2RiJsSelI kysbwg Ja n Attention All of Tenants mo iary oblig tio etforth in this Agreement are conditioned upon Tenarits receipt ofan accurate and executed W 9 Form from Landlord

6 Imorovements

6 1 Tenant has the right to construct maintain install repair secure replace remove andoperate on the Premises iadio communications facilities including but not limited to utility lines transmission linesanair conditionedequipment shelters andlor an airconditioned equipment room in adjacent to oron the roof ofthe Building electronic equipment transmitting and receiving antennas microwave dishes antennas and equipme ta power generator d generator pad and supporting equipment and structures therefore Tenant Facilities InCOnnectJon thereWIth Tenant has the right to do all work necessary to prepare add maiIitain and alter the Premisesfor Tenant s co cations operations and to install utility lines and transmission lines connecting antennas totransmrtters and receIvers All ofTenants Construction and installation work shall beperformed at Tenant s sole

C ircC TowerA
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cost and expense and in a good and workmanlike manner Title to the Tenant Facilities and any equipment pl ced onthePremises by Tenant shall beheld by Tenantor its lenders or assigns andare not fixtures Tenanthas the nght to
remove the TenantFacilities at its sole expense on orbefore the expiration orearlier termination of this Agreementand Tenant shall repair any damage to the Premises caused by such removaL Upon the expiration orearlier
terminationof this Agreement Tenant shall remove the Tenant Facilities from the Property Ifa roofwarranty eXISts
Lessee shall conduct all roofwork through Lessor roofing contractor and supervision at Lessee expense and performedall roof work ina manner that illensure thecontinuation of suchwarranty Lessee shall repair any damage to the roof
caused by Lessee

7 Access and Utilities

7 1 Landlord shall provide Tenant Tenant s employees agents contractors subcontractorsand assigns with access to thePremises twenty four 24 hours a day seven 7 days a week at no charge to TenantLandlord grants to Tenant and Tenants agents employees and contractors a nonexclusive right and easement forpedestrian and vehicular ingress and egress across the Property and such right and easement may be describedgenerally in Exhibit B

7 2 Landlord shall maintain all access roadways from the nearest public roadway to thePrenrises in a manner sufficient to allow pedestrian and vehicular access at all times under normal weatherconditions Landlord shall be responsible for maintaining and repairing such roadways at its sole expense exceptfor any damage caused by Tenants use of such roadways

7 3 In consideration of the Rent Landlord shall provide 40 amps of electrical service toTenant at no charge to Tenant through Landlord owned facilities Tenant shall install a submeter and pay for theelectricity it COllSUJIles in its operations at the rate charged by the servicing utility cOrnpally

8 Interference Tenant shall operate the Tenant Facilities in compliance with all FederalCommunications COmmiSSion FCC requirements including those prohibiting interference to communicationsfacilities ofLandlord or other lessees or licensees of the Property provided that the installation and operation ofanysuch facilities predate the installation of the Tenant Facilities Subsequent to the installation of the Tenant FacilitiesLandlord willnot and will notpermit its lessees or licensees to install new equipment on or make any alterations tothe Property or property contiguous thereto owned or controlled by Landlord if such modifications are likely tocause interference with Tenant s operations In the event interference occurs Landlord agrees to use best efforts toeliminate such interference in a reasonable time period Landlord s failure to comply with this paragraph shall be amaterial breach ofthis Agreement

9 Taxe Tenant shall pay personal property taxes assessed against the Tenant Facilities andLandlord shall p2y when due all real property taxes and all other taxes fees and assessments attributable to thePremises or this Agreement

10 Termination

10 1 This Agreement may be temrinated without further liability on thirty 30 days priorwrittennotice as follows i by either partyupon a default of any covenant or term hereof by the other party whichdefault is notcured within sixty 60 days of receipt ofwritten notice of default except that this Agreement shall notbe temrinated if the default cannot reasonably be cured within such sixty 60 dayperiod and the defaulting party hasCommenced to cure the default within such sixty 60 day period and diligently pursues the cure to completionprovided that the grace period for any monetary default is ten IO days from riceipt of written notice ThisAgreement may be temrinated by Tenant without further liability for any reason or for no reason provided Tenantdelivers written notice of termination to Landlord prior to the Commencement Date

102 This Agreement may also be terminated by Tenantwithout further liability on thirty 30days prior written notice i if Tenant is unable to reasonably obtain or maintain any certificate license permitauthority or approval from any governmental authority thus restricting Tenant from installing removing replacingmaintaining oroperating the Tenant Facilities or using the Prenrises in the manner intendedby Tenant ii if Tenantdetermines that the Premises are not appropriate for its operations for economic environmental or technologicalreasons including without limitation signal strenoth coverage or interference or ill or Tenant otherwisedetermines within its sole discretion that it will be unable to use the Premises for Tenant s intended purpose
1 L Destruction or CondemnatiOJ1 If the Premises or Tenant Facilities are damaged destroyedcondemned or transferred in lieuof condemnation Tenant may elect to terminate this Agreement as of the date of thedamage destructioIcondemnation or transfer in lieu ofcondemnation by giving notice to Landlord no more thanforty five 45 days following the date of such damage destruction condemnation or transfer in lieu ofcondemnation IfTenant chooses not to terminate this Agreement Rent shall be reduced or abated in proportion tothe actual reduction or abatement ofuse of thePremises

12 Insurance Subrogation and Indemnitv

12 1 Tenant shall provide Commercial General Liability Insurance in an aggregate anlOunt ofTenant may satisfy this requirement by obtaining the appropriateendorsement to any master policy of liability insurance Tenant may maintain

12 2 Landlord at Landlord s sole cost and expense shall procure and maintain CGL insurancecovering bodily injury and property damage with a combined single limit ofat 1

DcarwnCommutticarion T0 tgreanem 2
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er occurrence Such insurance shall insure on an occurrence basis against all liability of

Landlord its employees and agents arising out of or in connection with Landlord s use occupancy and maintenance

of the Property Within thirty 30 days following the Effective Date Landlord shall provide Tenant With a cor

evidencing the coverage required by this SectiOlL

123 Landlord and Tenanthereby mutually release each other and their successors or assigns
from liability and waive all right of recovery against the other for any loss or damage covered by their respective
first party property insurance policies for all perils insured thereWlder In the event of such insured loss neither

partys insurance company shall have a subrogated claim against the other

124 Landlord and Tenant shall each indemnify defend and hold the other harmless from and

against all claims losses liabilities damages costs and expenses including reasonable attorneys and consultants
fees costs and expenses collectively Losses arising from the indermrifYingparty s breach of any term or

condition of this Agreement or from the negligence or illful misconduct of the indemnifying party or its agents
employees or contractors in or about the Property The duties descnbed in this Paragraph 12 3 shall apply as of the

Effective Date of this Agreement and survive the termination of this Agreement

13 Assignment Tenant may assign this Agreement at any time with notice to be provided to

Landlord as soonthereafter as reasonably possible

14 Title and Ouiet Enioyment

14 1 Landlord represents and warrants that i it has full right power and authority to execute
this Agreement ii Tenant may peacefully and quietly enjoy the Premises and such access thereto provided that
Tenant is not in default hereunder after notice and expiration of all cure periods iii it has obtained all necessary
approvals and consents and has takenall necessary action to enable Landlord to enter into this Agreementand allow
Tenant to install and operate the Facility on the Premises including without limitation approvals and consents as

may be necessary from other tenants licensees and occupants of Landlord s Property and iv the Property and

access rights are free and clear ofall liens encumbrances and restrictions except those ofrecord as of the Effective
Date

14 2 Tenant has the right to obtain a title report or commitment for a leasehold title policy
from a title insurance company ofits choice I in the opinion ofTenant such title report shows any defects of title
or any liens or encumbranceswhich may adversely affectTenant s use of the Premises Tenant shall have the right to
terminate this Agreement immediately upon writtennotice to Landlord

15 Environmental As of the Effective Date of this Agreement 1 Tenant hereby represents and
warrants that it shall not use generate handle store or dispose of any Hazardous Material in on under upon or

affecting the Property in violation of any applicable law or regulation and 2 Landlord hereby represents and
warrants that i it has no knowledge of the presence of any Hazardous Material located in on under upon or

affecting the Property in violation of any applicable law or regulation ii no notice has been received by or on
behalf of Landlord from any governmental entity or any person or entity claiming any violation ofany applicable
environmental law or regulation in on under upon oraffecting the Property and iii it will notpermit itself or any
third party to use generate handle store or dispose ofany Hazardous Material in on under upon or affecting the
Property in violation ofany applicable law or regulatiolL Without limiting Paragraph 123 Landlord and Tenant
shall each indemnify defend and hold the other harmless from and against all Losses specifically including without
limitation attorneys engineers consultants and experts fees costs and expenses arising from i any breach of
any representation or warranty made in this Paragraph 15 by such party andor it environmental conditions or

noncompliance with any applicable law or regulation that result in the case ofTenant from operations in or about
the Property by Tenant or Tenant s agents employees or contractors and in tlIe case of Landlord from the
ownership or control of or operations in or about the Property by Landlord or Landlord s predecessors in interest
and their respective agents employees contractors tenants guests or other parties The provisions of this Paragraph15 shall apply as of the Effective Date ofthis Agreement and survivetination ofthis Agreement Hazardous
Materia means any solid gaseous or liquid wastes including hazardous wastes regulated substances pollutants
or contaminants or terms of similar import as such terms are defined in any applicable environmental law or
regulation and shall include without limitation any petroleum or petroleum products or by products flammable
explosives radioactive materials asbestos in any fonn polychlorinated biphenyls and any other substance or
material which constitutes a threat to health safety property or the environment or whichhas been or is in the future
determined by any governmental entity to be prolnbited limited or regulated by any applicable environmental law or

regulatiolL

16 Waiver of Landlord s Li Landlord hereby waives any and all lien rights it may have stamtory
or otherwise concerning the Tenant Facilities orany portion thereofwhich shall be deemed personalproperty for the
purposes of this Agreement whether ornot the same is deemed real or personal propertyunder applicable laws and
Landlord gives Tenant and Mortgagees the right to remove all or any portion of the same from time to time whether
before or after a default under this Agreement in Tenant s andor Mortgagee s sole discretion and without
Landlord s consent

17 Notices All notices requests demands and other communications hereunder shall be in writingand shall be deemed given if personally delivered or mailed certified mail return receiptrequested or sent by for next business day delivery by a nationally recognized overnight carrier to
the following addresses

CIeanin Collll7lUriicaaon Tower Agreement 3
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If to TeDJjIDt to With a copyto If to Landlord to

Cleinvire US LLC Clearwire US LLC Asbury Atlantic Inc dba Asbury
AM Site PtopertY Manager Attention Legal Department Methodist Village
5808 Lake Washington Blvd NE 5808 Lake Washington Blvd NE Attn Director ofPIant Operations
Suite 300 Suite 300 201 Russell Avenue

Kirlcland WA 98033 KiIkland WA 98033 Gaithersburg MD 20877

Telephone 425 2l 7600 Telephone 425 2167600 Telephone 301 2164064

Fax 425 21l7900 Fax 425 2167900 Fax 301 216 5749

Landlord OrTenant may from time to time designate any other address for this purpose by Written notice to the other

party Allnotices hereunder shall be deemed receivedupon actLlal receipt orrefusal to accept delivery

18 Miscellaneous

18 1 IfTenant is to payRent to a payee other than the Landlord Landlord shall notifY Tenant

in advance in rriting ofthe payee s name and address

18 2 The substantially prevailing party inany legalclaim arisirig hereunder shall be entitled to

its reasonable attorney s fees and court costs includiog appeals if any

183 Ifany provision of the Agreement is invalid or unenforceable with espect to any party
the teitlainder of this Agreement orthe application of suchprovision to perSons other than those as to whom it is held

iIivalid of iJIienfotceable shall notbe affected and each provision of this Agreement shall be valid and enforceable to

the fullest eXtent permitted by law

184 Terms and conditions of this Agreement which by their sense and context survive the
teIminatiOIl cancellation or expiration ofthis Agreement will so survive

18 5 This Agreemem shall be overned IDlder law of the State in which the Premises are

located and be bindiog on and inure to the benefit of the successors and petmitted assignees of the respective
parties

18 6 A Memorandum ofAgreement in the fonn attached hereto as Exhibit C may be recorded

by Tenant coilfinfring the i effectiveness ofthis agreement ii ellpiration date ofthe Term iii the duration ofany
Renewal Terms andorother reasonable terms consistent with this Agreement

18 7 AllExhibits referred hereinareincOIporated herein for all plnposes

18 8 Landlord shall make a diligent and good faith effort to obtain a Nondisturbance

Agreement for the benefit ofTenant from each lender with a security interest recorded upon the title to the Site at the
time ofexecution of this Agreement

18 9 This Agreement constitutes the entire Agreement between the parties and supersedes all

understandings offers negotiations and other leases concerning the subject matter contained herein There areno

representations or understandings of anykind notset forth herein Anyamendments modifications orwaivers ofany
of the terms and conditions ofthis Agreement must be inwriting and executed by both parties

1810 Landlord agrees not to disclose without the Written consent ofTenant anyof the terms of

this Agreement or any other Written agreement between the parties relating to the

privileges granted herein except as required by governmental authority in which case

Landlord shall infonn Tenant prior to divulging such information

19 Subordination This lease agreement shaH be subject and subordinate at times to the lien ofany

mortgage or deed oftrust which may oow or which may at any time hereafter be made a lien upon
the building or which the Premises are a part or upon Landlord s interest therein Tenat hereby
appoints Landlord as its attorney in fact for the sole purpose of ex uting any instrument

acknowledging the suboTcL ation of this lease agreement to any such mortage ordeed oftrust In
the event that the L1Strument may contain terms that obligate Tenant in any way other than mere

SUbordination of the lease Landlord will forward a copy ofthe instrument to Tenant as soon as

cammerciaily possible

IN WiTNESS WHEREOF the parties have entered into this Agreement effective as ofthe date ust above Written

LAN1LORD

Asbury Atlan1Jj db As

rrtury ethodist Vill

ago
e

1 1 Z I

By 1
CV

Name JArll JTorJ

Title 6 c nrJ 1Ie eToiL

Date 1 tf10 I
f

Tax Ln 52 Dbo715

TENANT

Clearwire US LLC a Nevada limited liability company

By Q
Name

Title
r e

l y t

Date i W D
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Notary blockfor a Corporation

STATEOF

JuI

SS

COUNTY OF
0 uJ

IcertifY that Iknow or have satisfactory evidence that is the person who appeared
before me and said perron acknowledged thathe she si edthis ipstrum oa ed that heshe was

@thorized to execute the instrument and acknOwledged Itas the t of
laJ J c rl a to b the free and voluntary act ofsuchpartyI for the uses and purposes mentioned inJhe ent a

Dated III0

e zJ
NotarvPublic
Print Name 4J7ZJAl t 6 W L SOJ
Mycommission expires 1nJ I LoIb

Use this space for notary stamp seal

Notary blockfor an individual

STATE OF

ss

COUNiYOF

I certifY that I know or have satisfactory evidence that is the
person who appeared before me and said person acknowledged that heshe signed this instrumentand acknowledged
it to be hislher free and voluntary act for the uses and purposes mentioned in the instrument

Dated

Notary Public
Print Name

My commission expires

Use this space for notary stamp seal

Notary blockfor Licensee

STATE OF WASHINGTON

ss

COUNTY OF KING

IcertifY that Iknow orhave satisfacrory evidence that John A Storch is the person who appeared before
me and said person acknowledged that he signed this instrument on oath stated thathe was authorized to execute
the instrument and cknowledged it as the VP NetworkDeployment of Clearwire US LLC a Nevada limited liability
company to be the free and voluntary act of suchparty for the uses and purposes mentioned in the instrument

Dated tlNLt 90 j 1
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Print Name

My commission expires

Use this space for notary stamp seal
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clearLiY

5808 Lake Washlnqton Blvd NE

Suite 300

Kirkland WA 98033

I
PIIONE I

ru IOrlUri
425216 1600 425 216 7900 www clearwlre com

February 2 2007

Re Clearwire LLC Leasing Zoning and Permitting Authorization

To whom it may concern

Please be advised that Network Building and Consulting NBC is performing work for

Clealwire US LLC Clearwire in the Washington DC and Virginia markets Clearwire

hereby authorizes NBC to act on behalf of Clearwire for the sole purpose of leasing and

acquiring zoning and permit approvals to ensure Clearwire s ability to construct and

operate its broadband services network This authorization shall not be construed as a

commitment ofany type and all final tellliS will be subject to Clearwire s approval

Sincerely
CLEARWIRE US LLC

Name tlYV I40 J

Title l QfViWJlL

IIlGll SIEtU ItJH lltHY MAD



Master Plan Land Use Plan April 6 2004

3 Designate Tax Map FT52 N578 N579 P284 P607 Parcels A F Asbury Parcels

1 2 Section I B Montgomery Village and Lots 17 31 Block 4 Russell and Brookes

Addition as Mixed Residential

Seo Ro buc 8 Co

4859 I 3

15 34 Ac

N7

These parcels equaling 131 acres contain the Asbury Methodist Village a

retirement community The main portion of the Asbury campus was annexed into

the City as X 157 in 1991 This retirement village is a community that contains a

total resident population of 1 166 persons as of April 2003 residing in

independent living unit apartments and villas and assisted living units

A building master plan has received concept approval from the City Planning
Commission which includes seven development areas on 115 acres with a total

build out number of 3 083 units The existing Asbury Villas located on Parcel E

16 acres is located across Russell Avenue from the main campus of Asbury and

6



consists of73 independent living units The land use designation of mixed residential and

corresponding zoning category of R 90 will allow the Asbury Methodist Village to

grow in line with its proposed master plan

Road improvements are planned for Russell Avenue to calm traffic In

addition to the traffic calming plan there are two planned hiker biker trails that

will affect the Asbury property A hiker biker trail is planned along the west side

of Goshen Road as part of the City s master plan of trails and future dedication

may be required for this facility If the trail is constructed the large tree stands

along Goshen Road should be preserved Another hiker biker trail is planned
along Russell Avenue A portion of this trail is expected to be constructed by the

City of Gaithersburg on the north side of Russell Avenue between Montgomery
Avenue and Lee Street The remaining portion of this planned facility will run on

the north side of Russell Avenue between Montgomery Avenue and Odendhal

Avenue

Land Use and Zoning Actions

Adopt Mixed Residential land use designation
Zoning remains R 90

April 6 2004 7
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Gaithersburg

A CHARACTER COUNTS CITY

April 19 2007

Ashby Tanner
Law Section
The Gaithersburg Gazette
P O Box 6006

Gaithersburg MD 20884

Dear Ashby

Please publish the following legal advertisement in your April 25 2007 issue of the Gaithersburg
Gazette

Caroline H Seiden
Planner

chs ASSIGN CODE PHA 477 A Acc 133649

NOTICE OF PUBLIC HEARING

The Board ofAppeals ofthe City of Gaithersburg will hold apublic hearing on A 477 A tiled by
Clearwire US LLC on

THURSDAY
MAY 10 2007
AT 7 30 P M

or as soon thereafter as it may be heard in the Council Chambers at City Hall 31 South Summit

A venue Gaithersburg Maryland The application requests a Special Exception to pennit a

telecommunications facility including four panel antennas and associated equipment on the rooftop
of415 Russell Avenue Asbury Gaithersburg Maryland The property owned by Asbury Methodist

Village Inc is located in the R 90 Medium Density Residential Zone The Special Exception is
allowed by S24 29 5 in compliance with S24 167 A D 1 2 of the City of Gaithersburg Zoning
Ordinance Chapter 24 of the City Code

Further infonnation may be obtained from the Department ofPlanning and Code Administration at

City Hall 31 South Summit Avenue between the hours of8 00 a m and 5 00 p m Monday through
Friday

Caroline H Seiden
Planner City of Gaithersburg 31 South Summit Avenue Gaithersburg Maryland 20877 2098

301 258 6300 FAX 301 948 6149 TTY 301 258 6430 cityhall@gailhersburgmd gov wwwgaithersburgmd gov
MAYOR

Sidney A Katz
COUNCIL MEMBERS

Stanley J Alster

Cerlldine E Edens

Henry F Marraffa Ir
John B Schlichting
Michael A Sesma

CITY MANAGE

David B Humpr



CDMM JOURNAL DATE APR 19 2007 TIME 12 59

MODE MEMORY TRANSMISSION STARTAPR 19 12 57 ENIAPR 19 12 59

FILE NO 226

STN NO COMM ABBR NO STATION NAME TEL NO PAGES DURATION

001 OK 11 GAZ LEG 004 004 00 01 11

THE CITY OF GAITHERSBURG

PLAN AND CODE 3012586336

0

Q
Gaithersburg

A CHARACTER COUNTS ern

FAX TRANSMITTAL FORM

SEND TO onnQr

GaZtfIe
FAXNO

FROM fAro lf Selote

Planning Code Admirristration

FAX NO 301 2586336

TELEPHONE NO 301 2586330

DATE If II 10 TIME 12 tf7

NO OF PAGFSATTACHED 3

MESSAGE

hby

Atfachd are th

A 5 I pt

TNt s I

l olSo A 50 C4
I
A l77 U

4r 2 5 fhlrbus Gale tk
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IF YOU EXPERIENCE DIFFICULTYIN RECEIVING THIS TRANSMISSION JPLEASE CALL 301 2586330
1

City of Gaithersburg 31 South Summit Avenue Gaithersburg MD 20877 2098

plancode@gallbersburgmd gov wwwgailbersburgmd lW

MAYOR CITY COUNCILMEMBERS CITY MANAGER

SidneA Katz SLnley D Alsler David B HvmplOn
Geraldine E Edens

HenryrMarnrffa Jr
John B xhlichting
Michael A Scorn
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I Caroline Seiden RE Legal Ads or April 25 Page

From

To

Date

Subject

Rice Ashby arice@gazette net

Caroline Seiden CSeiden@gaithersburgmd gov
04 19 2007 1 24 32 PM

RE Legal Ads for April 25

Hi Caroline

Ads will be published as requested Thank you

Ashby Tanner

Legal Advertising Manager
TheGazette

301 670 2620 office

301 670 2634 fax

arice@gazette net

LEGAL DEADLINES

Fridays Politics Business Friday Edition Tuesday s @ 5 pm
Classified ads for Montgomery Co Editions Tuesday s @ Noon

Classified ads for PG Frederick Co Editions Wednesday s @ Noon

ALL A Section ads Friday s @ 5 pm

Original Message
From Caroline Seiden mailto CSeiden@gaithersburgmd gov
Sent Thursday April 19 2007 12 50 PM

To Rice Ashby
Subject Legal Ads for April 25

Hi Ashby

Attached are three legal ads for the April 25 2007 Gaithersburg
Gazette I forwarded FAXes for these as well Thanks

Caroline

Caroline Seiden
Planner

Staff Liason to Board of Appeals
Planning and Code Administration

301 258 6330 ex2128

31 S Surnmit Avenue

Gaithersburg MD 20877

cseiden@gaithersburgmd gov
www gaithersburgmd gov



CITY OF GAITHERSBURG
3 I South Summit Avenue

Gaithersburg Maryland 20877
j f jJjju I JU l L5o oJJU

BOARD OF APPEALS
NOTICE OF PUBLIC HEARING

In accordance with Section 24 187 through 190 of the City of Gaithersburg Zoning Ordinance the
City of Gaithersburg Board of Appeals will conduct a Public Hearing as noted below

Application Type
File Number

Location

Petitioner

Day DatelTime

SPECIAL EXCEPTION

A 4n A

415 RUSSELL AVENUE

ADAM KNUBEL FOR CLEARWIRE US LLC

THURSDAY MAY 10 2007 7 30 P M

Place COUNCIL CHAMBERS
31 SOUTH SUMMIT AVENUE

In accordance with Section 24 187 of the City of Gaithersburg Zoning Ordinance the Board of
Appeals will conduct a public hearing on the above referenced application in the Council Chambers
at City Hall 31 South Summit Avenue on Thursday May 10 2007 at 7 30 p m or as soon

thereafter as this matter can be heard In addition the Planning Commission will be reviewing the
above referenced application on Wednesday May 2 2007 at7 30 p m in the Council Chambers at
City Hall

The application requests a Special Exception to permit a telecommunications facility including
four panel antennas and associated equipment on the rooftop at 415 Russell Avenue Asbury
Gaithersburg The property is located in the R 90 Medium Density Residential Zone in
Gaithersburg Maryland The special exception is allowed by Section 24 29 5 in compliance with
Section 24 167A D 1 and 2 of the City of Gaithersburg Zoning Ordinance Chapter 24 of the City
Code subject to the review of the Board of Appeals

Further information may be obtained from the Department of Planning and Code Administration at
City Hall 31 South Summit Avenue between the hours of 8 00a m and 5 00 p m Monday through
Friday

CITY OF GAITHERSBURG

By W4
Caroline H Seiden
Planner

over



NOTICES SENT THIS 25TH DAY OF APRIL 2007 TO

PETITIONER
Adam Knubel for Clearwire US LLC 7380 Coca Cola Drive Suite 106 Hanover MD 21076

INTERESTED PARTIES AND PROPERTY OWNERS WITHIN 200 FEET OF SUBJECT PROPERTY
A complete list of property owners notified is available in the Planning and Code Administration

CITY STAFF
Dave Humpton City Manager
Cathy Borten City Attorney
Britta Monaco Public Information Office
Doris Stokes City Managers Office
Greg Ossont Director of Planning

Code Administration

Trudy Schwarz Community Planning Dir
Jeff Baldwin City Web Administrator via email

BOARD OF APPEALS MEMBERS

Harvey Kaye Chairperson
Richard Knoebel Vice Chairperson
Gary Trojak
Victor Macdonald
Carol Rieg
David Friend Alternate

PLANNING COMMISSION

A477 A 415 Russell Avenue



ADAM KNUBEL

CLEARWIRE US LLC
7380 COCA COLA DRIVE
SUITE 106

HANOVER MD 21076

ASBURY METHODIST HOMES INC
201 RUSSELL AVE
GAITHERSBURG MD 20877

LAKEFOREST ASSOCIATES

C O EPROPERTY TAXlDEPT 361
PO BOX 4900
SCOTTSDALE AZ 85261

SRC 0 P CORPORATION

C O SEARS LAW DEPARTMENT

3333 BEVERLY RD FLOOR 6
HOFFMAN ESTATES IL 60179



CITY OF GAITHERSBURG

31 South Summit Avenue

Gaithersburg Maryland
301 258 6330

BOARD OF APPEALS
RESOLUTION APPROVING

AN APPLICATION REQUESTING A SPECIAL EXCEPTION TO ERECT
A TELECOMMUNICATIONS FACILITY CONSISTING OF FOUR 4

ANTENNA PANELS IN THE R 90 MEDIUM DENSITY RESIDENTIAL

ZONE AS ALLOWED BY SECTION 24 29 5 OF THE ZONING ORDINANCE

CHAPTER 24 OF THE CITY OF GAITHERSBURG CODE AT 415 RUSSELL
AVENUE PARCEL D ASBURY METHODIST VILLAGE GAITHERSBURG

MARYLAND

A 477 A

OPINION

This matter has come before the Board ofAppeals as an amendment to a special exception
request for atelecommunications facilityconsisting ofan additional four 4 panel antennason a roof
ofan existing building The Board s authority in these matters is provided pursuant to Article 66B
Section 4 07 ofthe Annotated Code of the State of Maryland and Section 24 187b of the Zoning
Ordinance Chapter 24 of the City of Gaithersburg Code which authorizes the Board to hear and
decide only those special exceptions as the Board ofAppeals is specifically authorized to pass on by
the terms ofthis Chapter This case concerns a request for the approval of a telecommunications
facility consisting of four 4 antenna panels on the roof of 4 15 Russell Avenue Asbury Village
Gaithersburg Maryland in the R 90 Medium Density Residential Zone Tax Account 9 201
02890617

Operative Facts

In 1998 the Mayor and City Council of Gaithersburg approved Ordinance 0 21 98 which allows
telecommunication facilities subject to requirements to be permitted by special exception Section
24 29 5 in the R 90 Zone The purpose ofa use by special exception is to allow the Board of

Appeals to prescribe appropriate conditions and limitations on these uses

The application and exhibits were filed by Adam Knubel on behalfof Clearwire US LLCon

April 6 2007 The application requested an amendment to special exception A 477 to mount an

additional four 4 rooftop antenna panels on the roof of 415 Russell Avenue Gaithersburg
Maryland The building was the subject of special exception A 477 granted to Nextel
Communications ofthe Mid Atlantic by the Board of Appeals in May 1998



In accordance with Section 24 188 d the Planning Commission reviewed the special
exception request attheir May 2 2007 regularly scheduled meeting Following testimony from Mr
Knubel the Planning Commission analyzed the subject request and recommended approval of the

application to the Board ofAppeals with the following five conditions

1 At such time as Clearwire US LLC ceases to use this facility the antennas cabinets and
associated equipment shall be removed by the applicant at the applicant s expense

2 Installation of antennas and associated equipment must be completed by May 10 2008

3 If the installation is not complete by May 10 2008 the petitioner must request a time
extension in writing prior to May 10 2008 and each subsequent year thereafter until
such time as the installation is complete

4 Applicant is to submit an actual coverage threshold map to the Board of Appeals sixty
60 days after the equipment becomes operational The map will be the same type as

provided in A 477 A Exhibit 8 and 9

The public hearing washeld by the Board ofAppeals on Thursday May 10 2007 at 7 30
pm at City Hall Notice of the public hearing was published in the April 25 2007 issue of the

Gaithersburg Gazette the property wasproperly posted and notice ofpublic hearing wassent to the
applicants and surrounding property owners on April 25 2007

The Board reviewed 22 exhibits including the Applicant s summary ofproofand statement
the lease agreement the antenna location plan and specifications propagation maps the
recommendation of the Planning Commission building elevations and a staff draft resolution of
approval Argument on behalf of the applicant was presented by Mr Knubel There was no
additional testimony either in favor of or in opposition to the subject request Following the
testimony and arguments the Board closed the record

Relevant Statutory Provisions

The following statutory provisions from the City Zoning Ordinance Chapter 24ofthe City of
Gaithersburg Code are among the provisions which define the nature and extent aspecial exception
which may be granted by this Board and the criteria upon which they may be approved

DIVISION 2 R 90 ZONE MEDIUM DENSITY RESIDENTIAL



Sec 24 29 Uses permitted by special exceptions

5 Telecommunications facilities subject to requirements of Section 24 167AO 2

Section 24 167A Satellite television antennas and towers poles antenna and lor other
structures intended foruse in connection with transmission or receipt of
radio or television signals or a and telecommunications facilities

C Telecommunications facilities

1 Standards when allowed as permitted use

The following standards apply in those zones in which telecommunications facilities are

allowed as a permitted use

a An antenna and a related unmanned equipment building or cabinet may be installed
on arooftop ofbuildings on privately owned land which are at least 30 feet in height
An antenna may be mounted on the wall ofa building facing the rear lot line at a

height of at least 30 feet An antenna may not be mounted on the rear wall of a

building on a through lot A telecommunications facility antenna must not be
mounted on the facade of any building designed or used as aone family residential
dwelling An unmanned equipment building or cabinet may be located on the roofof
abuildingprovided it and all other roof structures do not occupy more than 25 of
the roof area Unmanned equipment buildings or cabinets that increase the roof

coverage of all roof structures to occupy more than 25 of the roof area may be
approved by the board of appeals as a special exception in accordance with Sub
section 2 ofthis Section

b Telecommunications antennas may be attached to a free standing monopole on

privately owned land A free standing monopole including antenna structure for a

telecommunications facility is permitted up to 199 feet in height with aset back of
one foot for every foot ofheight from all adjoining residentially zoned properties and
a set back of one half foot for every foot of height from adjoining non residential
properties

c An unmanned equipment building or cabinet included as part of a

telecommunications facilityon privately owned land must notexceed 560 square feet

3 A 477 A



and 12 feet in height Any such equipment building or cabinet must be so located as

to conform to the applicable set back standards of the zone in which the property is
classified

d Public Property A private telecommunication facility may be located on public
property or attached toan existing structure owned or operated by the City or by a

county state federal or other governmental agencies subject to the same conditions
and requirements as are applicable tosuch facilities on privately owned property In
addition the use ofany property owned by the City of Gaithersburg shall be at the
discretion ofthe City Manager A private telecommunications facility may be located
on the property ofan independent fire department or rescue squad subject to the same

requirements as are applicable to private property

e All such antennas shall be located and designed so as tominimize visual impact on

surrounding properties and from public streets

t No signs are permitted in connection with any telecommunications facility

g No lights are permitted on any monopole or antenna unless required by the Federal
Communications Commission the Federal Aviation Administration or the City

h All monopoles erected as part ofa telecommunications facility must maintain at least
three telecommunications carriers provided however that a monopole or other

support structure designed or engineered to accommodate less than three
telecommunications carriers may be permitted by special exception when approved
by the Board ofAppeals

1 No more than one monopole is permitted on a lot or parcel of land and no two

monopoles may be located within 1000 feet of each other in any zone in which such
facilities are permitted uses In any such zones more than one monopole may be
permitted on a lot or parcel and two or more monopolesmay be located within 1 000
feet of each other by special exception approved by the Board ofAppeals A special
exception to permit either the location ofmore than one monopole on a lot or parcel
or two or more monopoles within 1 000 feet ofeach other may only be approved by
the Board ofAppeals if the applicant establishes that existing telecommunications
facilities serving the same service area have no additional capacity to include the
applicant s antenna or that co location on an existing monopole is technically
impractical and that engineering criteria establish the need for the requested facility
In addition any such application must comply with all of the other standards and

requirements applicable to special exceptions for telecommunications facilities

G Every free standing monopole or support structure and any unmanned equipment or

4 A 477 A



cabinetassociated with a telecommunications facility must be removed at the cost of
owner ofthe facility when the telecommunications facility is no longer in use by any
telecommunication carrier

2 Standards and requirements applicable to special exceptions for telecommunications
facilities

a An application for a special exception for a telecommunication facility may be

approved by the board ofappeals if the board finds that

1 Complies with all ofthe standards contained in Section 167A C1

2 The location selected is necessary for the public convenience and service

3 The location selected is not in anarea in which there is an overconcentration
of freestanding monopoles towers or similar structures

4 The location selected for a monopole is more than 300 feet from either the
nearest boundary ofa historic district or more than 300 feet from the nearest

boundary ofthe environmental setting ofahistoric resource that isnot within
a historic district

5 The location selected for a monopole is suitable for the co location ofatleast
three 3 telecommunication antennas and related unmanned cabinets or

equipment buildings and the facility is designed to accommodate at least
three 3 antennas Theholder ofaspecial exception may notrefuse to permit
the co location oftwoadditional antennasand related equipment buildings or

cabinets unless colocation is technically impractical because ofengineering
and because it will interfere with existing service The refusal to allow such
co location without just cause may result in revocation of the special
exception

6 In the event a telecommunications facility is proposed to be located on a

rooftop or structure the board ofappeals must find that the building is at least
30 feet in height in any multi family residential zoneor non residential zone
and 50 feet in height in anyone family residential zone Rooftop
telecommunications facility may not be located on aone family residence

7 In the event a telecommunications antenna is proposed to be located on the
facade ofa building the Board ofAppeals must find that it is to be located at

a height at least 30 feet on a building located in a multi family residential
zone or non residential zone and at a height greater than fifty 50 feet in any
one family residential zone A telecommunications antenna must not be

5 A 477 A



mounted on the facade ofa one family residence

8 In any residential zone the board of appeals must find that the equipment
building or cabinet does not exceed 560 square feet and 12 feet in height and
is faced with brick or other suitable material on all sides and that the facades
are compatible with the other building or buildings located on the lot or

parcel Equipment buildings and cabinets must be landscaped to provide a

screen of at least three feet The Board may require that monopoles I be

camouflaged 2 be placed within a part of an existing structure or 3 be
constructed in such away that the monopole appears tobe partofan existing
structure

9 The board must further find that any equipment building or cabinet is located
in conformity to the applicable set back standards ofthe zone

10 The board must find that the addition ofan equipment building or cabinet

proposed tobe located on the roofofabuilding in combination with all other
roofstructures does not create the appearance ofanadditional story and does
not increase the roofcoverage by more than an additional 10 percent The
board must also find that the structure is not visually intrusive

11 The board must also find that a free standing monopole or other support
structure is proposed to hold no less than three telecommunications carriers
The board may approve a monopole or other support structure with fewer
than three telecommunications carriers if the applicant establishes that a

existing telecommunications facilities serving the same service area have no

additional capacity to include the applicant s antenna or b the applicant
establishes that co location on an existing monopole is technically
impractical and that engineering criteria establish the need for the requested
facility and the approval of the application will not result in an over

concentration of similar facilities in the surrounding area

b Area requirements

I The minimum parcel or lot area is sufficient to accommodate the location

requirements for the monopole or other support structure as hereinafter set
forth in subsection C

2 In no event may the minimum parcel or lot area be less than the lot area

required for the zone in which the monopole or support structure is located

3 For the purpose ofthis section the location requirement is measured from the
base of the monopole or other support structure to the perimeter property line

6 A 477 A



4 Theboard of appeals may upon request of the applicant reduce the location

requirement to not less than the building set back for the applicable zone

provided the board makes the additional finding that the reduced location

requirement results in a less visually obtrusive location for the monopole or

other support structure In making that additional finding the board shall
consider the height ofthe structure topography existing vegetation planned
landscaping the impact on adjoining and nearby residential properties ifany
and the visibility of the monopole or other support structure from adjacent
streets

c Location Requirements for structure A monopole or other support structure must be

located as follows

1 In residential zones adistance of one foot from the property line for every
foot ofheight ofthe monopole or other support structure

2 In non residential zones monopoles and other support structures must be
located at adistance of one halffoot from the property line ofadjacent non

residentially zoned property for every foot ofheight ofthe monopole orother

support structure Such structures must be located a distance ofone foot from
the property line of adjacent residentially zoned property for every foot of

height ofsuch structure

d Signage No signs are permitted III connection with the establishment of a

telecommunications facility

e Lights No lights or other illumination devices are permitted on a monopole or other

support structure unless required by the Federal Communications Commission the
Federal Aviation Administration or the board

f Removal of Telecommunications facilities Every freestanding monopole or support
structure and any unmanned equipment building or cabinet associated with a

telecommunications facility must be removed at the cost ofowner of the facility
when the telecommunications facility is no longer in use by the telecommunication
carner

ARTICLE vn Board of Appeals
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Sec 24 187 Powers and duties

The board of appeals shall have the following functions powers and duties

b Special Exception To hear and decide only those special exceptions as the board of

appeals is specifically authorized to pass on by the terms ofthis chapter

The board ofappeals is empowered to prescribe appropriate conditions and limitationsupon
the approval ofspecial exceptions Special exceptions approved by the board shall be implemented
in accordance with the terms andor conditions set forth in the board s decision and shall include the

requirement that the petitioner shall be bound by all of his testimony and exhibits ofrecord the

testimony ofhis witnesses and representations ofhis attorneys tothe extent that such evidence and

representations are identified in the board s opinion approving the special exception Violation of

such conditions and limitations shall be deemed a violation of this chapter and further shall

constitute grounds for revocation of such special exception

The board ofappeals shall prescribe a time limit within which the use for which the special
exception is required shall be commenced or completed Failure to begin or complete or both such

action within the time limit set shall void the special exception unless otherwise extended by the

board

Sec 24 189 Findings required

b Special exceptions Aspecial exception may be granted when the board of appeals
finds from the evidence ofrecord that the proposed use

1 Is a permissible special exception within the zone and that the application
therefor complies with all procedural requirements set forth in this article

2 Complies with all standards and requirements specifically set forth for such

use as may be contained in this chapter

3 Will not be detrimental to the use peaceful enjoyment economic value or

development ofsurrounding properties or the general neighborhood and will cause no objectionable
noise vibrations fumes odors dust toxicity glare or physical activity

4 Will be in harmony with the general character of the neighborhood
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considering population density design scale and bulk ofany proposed new structure or conversion

ofexisting structures as well as the intensity and character of activity traffic and parking conditions

and number of similar uses

5 Will be consistent with the master plan or other planning guides or capital

programs for the physical development ofthe district

6 Willnot adversely affect the health safety security morals or general welfare

of residents visitors or workers in the area

7 Will be served by adequate public services and facilities including policeand

fire protection water and sanitary sewer storm drainage public roads and other public

improvements and

8 When located in a residential zone where buildings or structures are to be

constructed reconstructed or altered shall whenever practicable have the exterior appearance of

residential buildings and shall have suitable landscaping screening or fencing

Findings and Conclusions

Based on the appellant s binding testimony and evidence ofrecord the Board finds that the

application proposesto install and operate four 4 panel type antennas measuring approximately 36

inches high x 6 inches wide x 5 inches in depth The location of the antennas is within the R 90

Medium DensityResidential Zone and is allowed by special exception as stated in Section 24 29 5

of the Zoning Ordinance Chapter 24 of the City Code

Theapplicant has shown that the building height ofthe multi family structure of415

Russell Avenue is approximately 131 feet and the proposed use will not include rooftop equipment
buildings or cabinets The equipment which is located in the building penthouse will comply with

the requirements of the statute The unmanned equipment for these antennas is located within the

building The antennas will be mounted and painted in order toblend into the existing architecture

ofthe building and to ensure compatibility with the exterior design and character ofthe building in

order to camouflage the antennas The propagation maps have shown that location selected will

enhance the coverage for public convenience and service and fill ahole within the Clearwire system

The Board finds that the applicant has proved that the application is permissible by Section

24 29 5 and that it complies with the procedural requirements set forth inArticle VII ofthe Zoning
Ordinance provided for the review ofspecial exceptions by the Board ofAppeals The applicant has

shown compliancewith the standards and requirements specifically set forth for telecommunication

facilities in Sections 24 167A D 1 and 2 as discussed in the previous paragraph

The testimony of the applicant s representatives has shown that such use will not be

detrimental to the use peaceful enjoyment economic value or development of surrounding
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properties or the general neighborhood and will cause no objectionable vibrations fumes odors

dust toxicity glare or physical activity The applicant has shown that this use will alsonot adversely
affect the health safety security morals or general welfare of residents visitors or workers in the

area

Because the proposed telecommunication facilities are to be blended into the materials and

colors of the building which is 131 feet in height on an elevation which is approximately 20 feet

above the street level of the adjoining streets the applicant has shown that this application is in

harmony with the general character of the neighborhood in relationto the design and scale of the

antennae This will also maintain the residential appearance of the building and not require
additional landscaping screening or fencing Because the use will only require monthly maintenance

checks consisting ofone vehicle this use will not impact the traffic or parking conditions within the

neighborhood The existing multi family building is already served by adequate public services and

facilities and the proposed use will not increase the need for more services

In conclusion the Board of Appeals has found that the petitioner has submitted sufficient

evidence and testimony for the approval of a telecommunications facility consisting of four 4
antenna panels at 415 Russell Avenue Asbury Methodist Village Gaithersburg Maryland The

applicant has shown compliance with Sections 24 167A C1 and 2 and 24 189b subject to the

following condition

1 At such time as Clearwire US LLC ceases touse this facility the antennas cabinets and

associated equipment shall be removed by the applicant at the applicant s expense

2 Prior to the issuance of a building or site work permit petitioners are to provide an

executed lease from the property owner that requires at such time as Clearwire US LLC

ceases tooperate that the antennas cabinets and associated equipment must be removed

3 Installation ofantennas and associated equipment must be completed by May 10 2008

4 If the installation is not complete by May 10 2008 the petitioner must request a time
extension in writing prior to May 10 2008 and each subsequent year thereafter until

such time as the installation is complete

5 Applicant is to submit an actual coverage threshold map to the Board ofAppeals sixty
60 days after the equipment becomes operational The map will be the same type as

provided in A 477 A Exhibit 8 and 9

RESOLUTION

NOW THEREFORE BE IT RESOLVED by the Board of Appeals of the City of

Gaithersburg on the 10th day ofMay 2007 that Case A 477 A the petition of Adam Knubel for
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Clearwire US LLC requesting an amendment to special exception A 477 for a telecommunications

facility in the R 90 Medium Density Residential Zone on the roof of 415 Russell Avenue

Gaithersburg Maryland be APPROVED with the conditions stated above in the Findings and

Conclusions

Adopted unanimouslyby the Board ofAppeals of the CityofGaithersburg on the 10th dayof

May 2007 Board Members Kaye Knoebel Macdonald Tojak and Rieg being present and voting in

favor ofthe action

Harvey Kaye Chairperson
Board of Appeals

DATE

TIllS IS TO CERTIFY that the foregoing
Resolution was adopted by the City of

Gaithersburg Board ofAppeals in

public meeting assembled on the 10th

day ofMay 2007

Caroline H Seiden Planner

Staff Liaison to the Board ofAppeals

Any decision by the City Board ofAppeals may within thirty 30 days after the decision is

rendered be appealed by any person aggrieved by the decision of the Board and a part to the

proceeding before it to the Circuit Court for Montgomery County in accordance with the Maryland
Rules ofProcedure

The Board ofAppeals may reconsider its decision in accordance with its Rules ofProcedure

upon the request of any party provided such request is received in writing not more than ten 10

days from the date the Board ofAppeals renders its final decision
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CPC FORM

COMMUNICATION PLANNING COMMISSION

MEMORANDUM TO Board of Appeals

FROM Planning Commission

VIA Caroline Seiden Planner

DATE May 3 2007

SUBJECT A 477 A Adam Knubel for Clearwire US LLC

The application requests aSpecial Exception toerect a Telecommunications

facility including four panel antennas and associated equipment on the

rooftop of 415 Russell Avenue Asbury Gaithersburg Maryland The

property owned by Asbury Methodist Village Inc is located in the R 90

Medium Density Residential Zone The Special Exception is allowed by
24 29 5 in compliance with 24 167A D 1 2 of the City of

Gaithersburg Zoning Ordinance Chapter 24 of the City Code

At its regular meeting on May 2 2007 the Planning Commission made the following motion

Commissioner Levy moved seconded by Commissioner Winborne to

recommend Special Exception Case A 477 A for APPROVAL to the

Board ofAppeals with five conditions

1 At such time as Clearwire US LLC ceases to use this facility the antennas

cabinets and associated equipment shall be removed by the applicant at the

applicant s expense

2 Installation of antennas and associated equipment must be completed by May
10 2008

3 If the installation is not complete by May 10 2008 the petitioner must request
a time extension in writing prior to May 10 2008 and each subsequent year
thereafter until such time as the installation is complete

Planning Director
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CPC FORM

4 Applicant is to submit an actual coverage threshold map to the Board of

Appeals sixty 60 days after the equipment becomes operational The map will

be the same type as provided in A 477 A Exhibit 8 and 9

Vote 5 0

Planning Director 3regQ s mt


